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Federal Trade Commission § 3.39 

to compensate for withheld testimony, 
documents, or other evidence. If in the 
Administrative Law Judge’s opinion 
such relief would not be sufficient, or 
in instances where a nonparty fails to 
comply with a subpoena or order, he or 
she shall certify to the Commission a 
request that court enforcement of the 
subpoena or order be sought. 

[74 FR 1829, Jan. 13, 2009] 

§ 3.38A Withholding requested mate-
rial. 

(a) Any person withholding material 
responsive to a subpoena issued pursu-
ant to § 3.34 or § 3.36, written interrog-
atories requested pursuant to § 3.35, a 
request for production or access pursu-
ant to § 3.37, or any other request for 
the production of materials under this 
part, shall assert a claim of privilege or 
any similar claim not later than the 
date set for production of the material. 
Such person shall, if so directed in the 
subpoena or other request for produc-
tion, submit, together with such claim, 
a schedule which describes the nature 
of the documents, communications, or 
tangible things not produced or dis-
closed - and does so in a manner that, 
without revealing information itself 
privileged or protected, will enable 
other parties to assess the claim. The 
schedule need not describe any mate-
rial outside the scope of the duty to 
search set forth in § 3.31(c)(2) except to 
the extent that the Administrative 
Law Judge has authorized additional 
discovery as provided in that para-
graph. 

(b) A person withholding material for 
reasons described in § 3.38A(a) shall 
comply with the requirements of that 
subsection in lieu of filing a motion to 
limit or quash compulsory process. 

(Sec. 5 of theFTC Act (15 U.S.C. 45)) 

[74 FR 1830, Jan. 13, 2009] 

§ 3.39 Orders requiring witnesses to 
testify or provide other information 
and granting immunity. 

(a) Where Commission complaint 
counsel desire the issuance of an order 
requiring a witness or deponent to tes-
tify or provide other information and 
granting immunity under 18 U.S.C. 
6002, Directors and Assistant Directors 
of Bureaus and Regional Directors and 

Assistant Regional Directors of Com-
mission Regional Offices who supervise 
complaint counsel responsible for pre-
senting evidence in support of the com-
plaint are authorized to determine: 

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public 
interest, and 

(2) That such individual has refused 
or is likely to refuse to testify or pro-
vide such information on the basis of 
his or her privilege against self-in-
crimination; and to request, through 
the Commission’s liaison officer, ap-
proval by the Attorney General for the 
issuance of such order. Upon receipt of 
approval by the Attorney General (or 
his or her designee), the Administra-
tive Law Judge is authorized to issue 
an order requiring the witness or depo-
nent to testify or provide other infor-
mation and granting immunity when 
the witness or deponent has invoked 
his or her privilege against self-in-
crimination and it cannot be deter-
mined that such privilege was improp-
erly invoked. 

(b) Requests by counsel other than 
Commission complaint counsel for an 
order requiring a witness to testify or 
provide other information and granting 
immunity under 18 U.S.C. 6002 may be 
made to the Administrative Law Judge 
and may be made ex parte. When such 
requests are made, the Administrative 
Law Judge is authorized to determine: 

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public 
interest, and 

(2) That such individual has refused 
or is likely to refuse to testify or pro-
vide such information on the basis of 
his or her privilege against self-in-
crimination; and, upon making such 
determinations, to request, through 
the Commission’s liaison officer, ap-
proval by the Attorney General for the 
issuance of an order requiring a wit-
ness to testify or provide other infor-
mation and granting immunity; and, 
after the Attorney General (or his or 
her designee) has granted such ap-
proval, to issue such order when the 
witness or deponent has invoked his or 
her privilege against self-incrimination 
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and it cannot be determined that such 
privilege was improperly invoked. 

(18 U.S.C. 6002, 6004) 

[74 FR 1830, Jan. 13, 2009] 

§ 3.40 Admissibility of evidence in ad-
vertising substantiation cases. 

(a) If a person, partnership, or cor-
poration is required through compul-
sory process under section 6, 9 or 20 of 
the Act issued after October 26, 1977 to 
submit to the Commission substan-
tiation in support of an express or an 
implied representation contained in an 
advertisement, such person, partner-
ship or corporation shall not thereafter 
be allowed, in any adjudicative pro-
ceeding in which it is alleged that the 
person, partnership, or corporation 
lacked a reasonable basis for the rep-
resentation, and for any purpose relat-
ing to the defense of such allegation, to 
introduce into the record, whether di-
rectly or indirectly through references 
contained in documents or oral testi-
mony, any material of any type what-
soever that was required to be but was 
not timely submitted in response to 
said compulsory process. Provided, how-
ever, that a person, partnership, or cor-
poration is not, within the meaning of 
this section, required through compul-
sory process to submit substantiation 
with respect to those portions of said 
compulsory process to which such per-
son, partnership, or corporation has 
raised good faith legal objections in a 
timely motion pursuant to the Com-
mission’s Rules of Practice and Proce-
dure, until the Commission denies such 
motion; or if the person, partnership, 
or corporation thereafter continues to 
refuse to comply, until such process 
has been judicially enforced. 

(b) The Administrative Law Judge 
shall, upon motion, at any stage ex-
clude all material that was required to 
be but was not timely submitted in re-
sponse to compulsory process described 
in paragraph (a) of this section, or any 
reference to such material, unless the 
person, partnership, or corporation 
demonstrates in a hearing, and the Ad-
ministrative Law Judge finds, that by 
the exercise of due diligence the mate-
rial could not have been timely sub-
mitted in response to the compulsory 
process, and that the Commission was 
notified of the existence of the mate-

rial immediately upon its discovery. 
Said findings of the Administrative 
Law Judge shall be in writing and shall 
specify with particularity the evidence 
relied upon. The rules normally gov-
erning the admissibility of evidence in 
Commission proceedings shall in any 
event apply to any material coming 
within the above exception. 

[42 FR 56500, Oct. 10, 1977; 42 FR 61450, Dec. 5, 
1977, as amended at 45 FR 45578, July 7, 1980] 

Subpart E—Hearings 

§ 3.41 General hearing rules. 

(a) Public hearings. All hearings in ad-
judicative proceedings shall be public 
unless an in camera order is entered by 
the Administrative Law Judge pursu-
ant to § 3.45(b) of this chapter or unless 
otherwise ordered by the Commission. 

(b) Expedition. Hearings shall proceed 
with all reasonable expedition, and, in-
sofar as practicable, shall be held at 
one place and shall continue, except for 
brief intervals of the sort normally in-
volved in judicial proceedings, without 
suspension until concluded. The hear-
ing will take place on the date speci-
fied in the notice accompanying the 
complaint, pursuant to § 3.11(b)(4), and 
should be limited to no more than 210 
hours. The Commission, upon a show-
ing of good cause, may order a later 
date for the evidentiary hearing to 
commence or extend the number of 
hours for the hearing. Consistent with 
the requirements of expedition: 

(1) The Administrative Law Judge 
may order hearings at more than one 
place and may grant a reasonable re-
cess at the end of a case-in-chief for the 
purpose of discovery deferred during 
the prehearing procedure if the Admin-
istrative Law Judge determines that 
such recess will materially expedite 
the ultimate disposition of the pro-
ceeding. 

(2) When actions involving a common 
question of law or fact are pending be-
fore the Administrative Law Judge, the 
Commission or the Administrative Law 
Judge may order a joint hearing of any 
or all the matters in issue in the ac-
tions; the Commission or the Adminis-
trative Law Judge may order all the 
actions consolidated; and the Commis-
sion or the Administrative Law Judge 

VerDate Mar<15>2010 11:49 Mar 18, 2011 Jkt 223051 PO 00000 Frm 00080 Fmt 8010 Sfmt 8010 Y:\SGML\223051.XXX 223051er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-08-21T13:15:14-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




